
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/WE/675/99/NJ 

In the complaint between: 

 

S Sablay & Others Complainant 
 

and  

 

FNB Pension Fund First Respondent 
Personal Wealth Preserver Pension Fund Second Respondent 
  
 
 

FINAL DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956  

 
 

1. On 7 March 2001 I handed down an interim ruling and issued a rule nisi calling upon 

the parties to show cause why the following order should not be granted: 

 
1.1 It is declared that the first respondent is not entitled to impose a restriction on the transfer of 

the complainants’ deferred pensions to the second respondent to the effect that their 

withdrawal in the second respondent is limited to the accumulated contributions as defined 

in the rules of the first respondent. 

 

1.2 The first and second respondents are directed to take all steps necessary to ensure any 

withdrawals by the complainants, within 14 days of receiving notice from the complainants 

to that effect. 

 

In addition, the Personal Wealth Preserver Pension Fund was joined as a second 

respondent to the complaint and the first respondent was directed to serve a copy 

of the complaint, its response and subsequent submissions and the interim order 

on the preservation fund.  It has duly done so. 
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2. The factual background to this matter has been fully canvassed in the interim ruling 

and it is unnecessary to again repeat it in any detail. Suffice it to say that the 

complainants elected to become deferred pensioners and transferred the capital 

values of their deferred pensions to the second respondent (“the preservation 
fund”). The respective capital values consisted of the members’ accumulated 

contributions and the balance was considered to be the employers’ portions of the 

benefits transferred. The first respondent (“the fund”) placed a restriction on each 

transfer, in that the employer’s portion of the capital value was to be preserved and 

could not be withdrawn prior to the member reaching retirement age (55 years).  The 

issue for determination was whether the fund had the authority to impose the 

aforesaid restriction.  For the reasons set out in the interim ruling, I held that the fund 

had no authority to impose the restriction.  However, as stated, all parties were 

afforded a further opportunity to address this issue. 

 

3. Mr Lawson acting on behalf of the fund has confirmed that the trustees of the fund 

have no objection to the rule nisi. However, Mr Darryl Morris acting on behalf of the 

preservation fund submitted a detailed response objecting to the rule nisi.  He 

essentially submitted four reasons as to why the rule nisi should be discharged.  

Firstly, he contended that the rules of the fund authorized the restriction.  Secondly,  

the fund had a right to impose such a restriction. Thirdly, he argued that the 

complainants are bound in terms of a contract entered into between the fund, the 

preservation fund, participating employer and the complainants in respect of the 

transfer to the preservation fund.  In the alternative, he contended that even if I were 

to find the restriction to be unlawful, the complainants have already exercised their 

option of a single withdrawal from the preservation fund and therefore are not entitled 

to any further withdrawals.  I deal with the various arguments in turn. 

 

4. Mr Morris firstly argued that the fund had the right to impose the restriction and the 

rules of the fund provided for the fund to impose such a restriction.  However, he has 

referred me to no specific rule allowing such an imposition of a restriction.  
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Therefore, for the same reasons set out in paragraphs 14 and 15 of the interim 

ruling, I am of the view that there is no rule in the first respondent’s rules either 

expressly or by implication allowing the fund to impose the aforesaid restriction.   

 

5. The second argument advanced on behalf of the fund was that it had a right to 

impose a restriction by virtue of the objects of a pension fund.  That is, Mr Morris 

submitted that the purpose of a pension fund is to provide for retirement benefits and 

it is not a savings scheme.  Therefore, the fund derived its power to impose the 

restriction from the general object/purpose of a pension fund. 

 

6. Whilst the primary purpose of a pension fund is to provide retirement benefits, this is 

not the sole purpose.  This is evident from the rules of the fund, which provide for 

other benefits such as early withdrawal benefits, death benefits, ill-health benefits 

etc.  Therefore, were it the intention of the fund to only provide for retirement 

benefits, then the rules would not have provided for the aforesaid benefits.  Thus, the 

assumption by Mr Morris that a pension fund is established in order to provide for 

retirement benefits only is incorrect and any arguments based on this incorrect 

assumption cannot be sustained in law.  Furthermore, even if the sole purpose of a 

pension fund was to provide for retirement benefits only, it is doubtful whether such 

an object clause, in itself, grants the fund the necessary authority to impose the 

restriction.  

 

7. The third argument advanced on behalf of the preservation fund is that the 

complainants entered into a contractual arrangement between, the fund, the 

preservation fund and the complainants’ former employer permitting the restriction.  

Therefore, they are bound by the terms of the contract (incorporating the restriction). 

 Whilst the complainants agreed to the transfer to the preservation fund subject to 

the restriction, their contractual consent does not answer the question as to whether 

the fund had the right to impose the restriction.  As stated in the interim ruling, the 

right or power to impose the restriction can only be found in the rules of the fund or 
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other legislation, where the rules of the fund specifically or by necessary implication 

incorporated the said legislation.  To hold otherwise would essentially permit the 

rules of the fund to be amended by contract contrary to the said rules and section 12 

of the Pension Funds Act.  In this regard, it may be helpful to repeat the comments of 

Marais JA in Tek Corporation Provident Fund and Others v Lorentz  [2000] 3 BPLR 

227 (SCA), regarding the binding nature of the rules of a pension fund organization: 

 

 
What the trustees may do with the fund’s assets is set forth in the rules.  If what they 
propose to do (or have been ordered to do) is not within the powers conferred upon them 
by the rules, they may not do it.  They have no inherent and unlimited power as trustees to 

deal with a surplus as they see fit, notwithstanding their fiduciary duty to act in the best interests 

of the members and beneficiaries of the fund.  It may seem odd to speak of powers being 

beyond the reach of the trustees and the employer when the rules empower them to amend the 

rules but the contradiction is more apparent than real.  First, their substantive powers at any 

given moment are circumscribed by the rules as they are at that moment.  The fact that power 

to change the rules exists is irrelevant when assessing whether or not the particular exercise of 

power in question was intra or ultra vires.  Secondly, there are a number of qualifications in both 

the rules and the Pension Funds Act to the exercise of the rule amending power conferred by 

rule 21.  It is unnecessary to spell them out; it is sufficient to say that the trustees and the 

employer do not enjoy absolute autonomy in that regard (emphasis added). 

 

Therefore, if the fund did not have the authority to impose the restriction, the 

subsequent contractual arrangement between the complainants and the respective 

funds incorporating the restriction cannot make an otherwise unlawful restriction 

lawful. 

 

8. The alternative argument advanced by Mr Morris was that even if I were to deem the 

restriction to be unlawful, in terms of the rules of the preservation fund, the 

complainants are not entitled to any further withdrawals.  In this regard he referred to 

rule 8.1.1, which reads: 
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8.1.1 A MEMBER may withdraw from the SCHEME, either totally or partially, at anytime prior 

to his RETIREMENT DATE, subject to any special limitations regarding a MEMBER’S 

accessibility to benefits imposed in terms of the rules of the EXISTING FUND on the 

original transfer of benefits from such fund to the SCHEME. 

 

8.1.2 Benefit payable on withdrawal within the first five years of membership 

 

(a) TOTAL WITHDRAWAL 

 

A lump sum equal to the sum of (i), (ii) and (iii) below, whichever are applicable: 

(i) a MEMBER’S share of the underlying assets in the DEPOSIT 

ACCOUNT. 

(ii) his share of the units under the Managed Fund policy, valued at the unit 

price at the date of calculation; 

(iii) the value of any INDIVIDUAL POLICY. 

 

(b) PARTIAL WITHDRAWAL 

 

A portion of the amount in terms of (a) above, as specified by the MEMBER.  

 

8.1.3 … 

 

8.1.4 Subsequent to any PARTIAL WITHDRAWAL the MEMBER may not withdraw the 

balance of his ALLOCATED SHARE from the SCHEME, either in whole or in part, and 

such balance shall remain in the SCHEME until his death or retirement or termination of 

the SCHEME, whichever is the earlier. 

 

Existing fund is defined as: 

 
With regard to the EMPLOYEES of an EMPLOYER, a pension or provident fund, other than a 

PRESERVATION FUND of which the EMPLOYEE is a MEMBER. 

 

9. Mr Morris argued that the rules of the preservation fund only allow one withdrawal 

and also permit the preservation fund to impose any restriction imposed by the 

existing fund (first respondent).  Since all of the complainants had already withdrawn 
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their portions of the benefits representing their accumulated contributions as defined 

in the first respondent’s rules, they are no longer entitled to any further withdrawals. 

 

10. Whilst rule 8.1.4 of the preservation fund allows it to impose any restriction 

authorized by the transferor fund, the rule nevertheless presupposes that the existing 

fund had the authority to impose the restriction.  As discussed above and in the 

interim ruling, the fund had no authority to impose the restriction.  Whilst the 

complainants had all exercised a single withdrawal from the preservation fund, 

limited to their member’s accumulated contributions, this unlawful limitation was 

based on the false premise that the fund had the authority to impose a restriction on 

the withdrawal benefits.  The appropriate relief is to put the complainants in the 

position they would have been in had the unlawful restriction not been imposed.  The 

complainants do not seek a second withdrawal, they seek to exercise their right to a 

single withdrawal on a proper legal basis.  Thus, the complainants are each entitled 

to re-exercise the option of a single withdrawal from the preservation fund less 

amounts already received, without any unlawful restriction.   

 

11. Accordingly, the final order of this tribunal is as follows: 

 

11.1 The restriction imposed by the first respondent on the transfer of the 

complainants’ deferred pensions to the second respondent to the effect that 

their withdrawal in the second respondent is limited to their accumulated 

contributions as defined in the rules of the first respondent, is unlawful and 

hereby set aside. 

 

11.2The first and second respondents are directed to take all steps necessary to  

      permit the complainants to exercise their rights to a proper withdrawal in         

     terms of rule 8, within 14 days of receiving notice from the complainants to      

     that effect. 
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Dated at CAPE TOWN this 6th day of April 2001. 

 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 


